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ABSTBACT 

This document, one of a series on questions regarding 
humanistic education, contains a transcribed conversation about 
jurisprudence between William J. Bennett, a professor of the 
philosophy of law at Boston University, and William 1. Bennett, a 
teacher of humanities and English at Browne & Nichols School. The 
conversation deals with ways in which l^w pervades everyday lives, 
tlie necessity for the proper study *of law in schools and colleges, 
and attempts of over 100 state and local bar associations to see that 
an understanding of law, the legal process, and the legal system 
becomes a part of the curriculum. Both speakers maintain that the 
case method developed in law school is the most useful approach to 
law-related subjects because most legal cases involve ••little" ' 
people, whose lives and problems quite closely resemble those of the 
students who will study them. A bibliographical note on ca§e law 
materials to be used by teachers for introducing students to law is 
included. (Authcr/DB) 
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Foreword to the Series 



/ THis conversation bears a simple title. Why JuJf^c? Yei taken together, this 
and the other convcrstjtions in this scries ilhinunate one overriding questions 
/ What does it mean to be human? 

Ot course there are no final answers to that question, >ot there are hard-won 
understandings and insights available to us trom many sources, past and 
present. Wc al! too often fail even to ask the question. Thus wc ignore the 
help available and fail to become more human, more compassionate, more 
decent than we are. 

At a time when our problems are so many-^-^racisniit (Poverty, pollution, 
crime, overpopulation, to name a few— we hold that all who care about 
education are compelled io re examine what is taught and why. We believe 
that the pritbleiiis will not be solved without getting at the larger question 
underneath them: What does it mean to be human? 

The NHF WHY SERIES, then,' reflects the concern of the National 
Humanities Faculty for the full range of humanistic questions. These ques- 
tions involve but arc not limited to tKc subjects in the curriculum that tradi 
tionall) comprise the humanities. Tnglish, so^jial studiejjf,: music, art, and the 
like. Indeed" they embrace the purpose of education itself. 
5 In this H nes, the titles range from Why Bclonii? (human culture) and Why 
/f<7mvw/;tr,^'( history) to Why Pretend' (drama) and Why Dream? (myth). 
Each presents a transcribed conversation between two people— one an author- 
ity in the study or practice of a particular branch of the humanities, the other a 
person experienced in the hard realities of today's schools. In these informal 
yet searching Aliaiogues, the conversationalists arc rooting out fundamental 
questions and equally fundamental answers not often shared with students of 
any age. They are the vital but otten unspoken assumptions of the delicate 
tapestry wc call civilization. 

ill 
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These vt>nvejsal»onN are designed for the learnec who inhabits us all— not 
onl> the student but the teacher, administrator, parent, and concerned layman. - 
We hope the> wiJI offer new insights into our inescapable humanity. 

A. D. Richardson, III 
Director 

^ ' , ^ , . National Humanities Faculty 
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About The NalionUl Humanities Faculty • 

The NHF provides outstanding humanists from the world of the 
humanities, arts, and sciences as consuhants to schools. The progfam was 
tounded bv Pin Beta Kapparihe/XmeriLan Council on Education, and^hc- 
American Council of Learned Societies under grants from th^e National^ 
Endo^^n^em for the Humanities (although the findings, conclusions, etc., 
do not necessarily represent the view of the Endowment) and various 
independent^iiundations. Inquiries are invited. The^National Humanities 
Faculty , 1266 Main Street, Concord, Massachusetts 01742. 
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Introduction to the Conversation 



The law pervades our lives, tor belter or worse. We are wilhih its reaLh 
from the momeht of our birth. tha)ugh compulsory schooling, marriage, the* 
purchase of a home or car, divorce, and deatli. Indeed even after death, the 
law continues to restrict our choices concerning disposition of our bodies- and 
our property. ' ' ^ 

- Law IS an element of almost every major human problem including, to 
name a few. hberly. ju^t"-^'. authority, and work. Almust all the great issues 
)f the da\ raise difficult question^ of law. the usurpations and subversions of 
our political proces> by pi>litu lans in Washington, the depletion ol our energy 
resources, the control of envirtmmental pt>IK'tion, the specter of crime and the 
interrelated problems of, our criminal justice system. 

The law is bound up with an mtinity of infuriating details, as for example in 
tht Internal Revenue Code. It is restricted by cOn\entions that often seerit 
quite remote from our own sense of fairness, as for example in the rules of 
evidence. It appears that our legal system favors the rich over the poor, the 
cunning over the honest, and the>rinunal ovqr the victim. All these percep- 
tions are, from time to t^me, painfully accurate. 

We may agree with Justice Oliver Wendell Holmes that the law represents 
*'a special branch of human knowledge . . , more immediately connected with 
^all the higher interests of nun than itny othdr which deals with practical 
affairs." Or we may side with Dickens' Mr. Bumble, who said that "the law 
IS a ass— a uhot " Nevertheless* along with death and taxes, we cannot avo^d 
thehnv. ^ , ' 

Why, then* has the study of law been limited in the past to lavvyers? There 
is no simple answer to this question, particularly .in light of Americans extra- 
ordinary obsession with law and legal issues. The Declaration of Indepen- 
denc^5j;sfads more like ti statement of breach of contract than a revolutionary 
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^majlifcsU) In ihn. h»si halt of the nineteenth ^enturv, Ale/is dcT(v.queville • 
wTis struck h\ the ^.entral iinportante ot la\\\crs .mJ laws m AtiierKa. Ih 
iTUAleri> ui'iics. leyal instnulions, partutilarlv the Supreme. CiUirt. haNC been 
the* lea^hni! instruments ut soeivil ehang^v^ ^ 

"Perhaps Iav\ has aflra».teil so httle attention ui i»ur si^hooK anil colle?:es 
because it !»as Ken i^verp^otes^lonal^/eJ 1 ucou railed b\ the legal pllolession, 
Xnuricans belie\c that lavv is a*hichl\ specialt/cJ, e\en nisstual callinj:. not 
dissiiuilar tfiMii the luaui^ pt^ssessed- onl> h\ the uiedicine ^juen o\ some 
primitive v.ultuies Indeed. siMue pnmiti\e cultures mav handle these pr^b * 
le(Us better ihe anth^'poU^^is-r I aura Nader ha\ wruien 'It is asti undin^: 
that in as U^\ihstu a c^»uutr\ as the I nitcd States. no\\lKre in the. edueatii>nal 

* s^sten* does one i;ct a work in i: knou[j.'di:e o\ the law as part ol the iieneral 
cdtK atio/i \n tvKt iilter \ea&> oi sitlduiig ^hvV^**?^'^^**^ J^*i^**l^> ""^^'"^ Oa\aca. 
Me \ K o [ vw > u 1 J ^ o fK i u<l e t ii a t 'jU » 1 1.9 o <n nipo rta nt d 1 tX^e nee bet w e e 
thvi /apr»t^v k^al sNsienKmd tli.^. ftfiicr^c an, s we nils t^iat 7^p»i>tecs haV^ 
.Uicss lu and know hov\ ce.ssto thjc^'iial s\Mem. and Moiif[<n}^ 



■ ■ ■' \ 

inderstands that law 4^, 



\ vim ha[>p> to rep^ivt that the le^al protcssu»n nt^w iinde 
ii'o unpt»rt,tnt ti» be leh to lawverj^ ed b) the American Bar AssiKiation. 
'«Aert»ne hundrorl xtate^and* K'val bar asvKiatitnvs are W(»rking acti\el\' with 
^KMfbv schtiois and ciillei:e.s ti^ see that ao. nnderstandniir ot law. the legal 
proeess. and tl^e legal s>stem bect>mes n part ot the curnculum Lawyers are 
hel{*intf' educators create *,ourses that will de\eh>p intelfectual skills, qualities 
ot nnnd. and ethical attitudes iK\essar> lor icsponsible and enecti\e partiei- 
pation m our legal and political svsiefns. ^ . ^ 

At least sinee the }\nK ot Socra(«es. dialectical discussion has been eon 
sidered at. ettecti^e ua\ to un est mate issues tit law Messrs. Bennett anil 
Bennett ^an> this tradition tor ward with ^:reat skill William J. Bennett has 
degrees m br>th phijo^ophv and lav\ and appropnatwlv efnuigli teaches the 
philo>op1u of lavv^al. Boston I niversjtv. where he is also Assistant to (he 
President Wdliani 1. BenneH is^in the rjiglishi-nqp»ii*tmvt\l j^it Browne & 
Nichols School, l.c IS a member o\ their humanities tcram. uh. and thus 
von».erned with (he introduction M :\ lm»ad range of material into the second- 
ary school curriculum I can think *>! no i)L'tter introduction to the subject 
than their thbut'htttil and stiniulati'ng cH^cuss|oIu 

, Those whvijcad it' with a preci,uit'eiu\'Hkirtion that the proper stt>lv otM'aw 
in s^i^>iJoI v and eiillt'g<;s is i smaH scale reproduction 4>Y protessiijnal legal 
training wilj Se disappointed As Dr »BeniietK^ujnts t>iit^ law r6l»Ue^ studies 



IK 



in schools and colleges slK»uld be pari o( the inlerdiscipiinarv "^lud) of Ibc 
g?eal humar^ issues'of our limes such as aulhoril). jusiKc* and cili/eiiship. 



latiicr'than a I'ornial set of law ciuirses such dJ conlra».ls. lorls.^md Imsls 



Nevertheless, the case-iiielhod developed in law schiH)l is a useful ap- 
proach to LTu related subjects. Legal cases aft? no more *md no less than the 
descriptuHis ol disputes between real people, and the attenipl> to resolve thesa* 
cfisputcN. Sope -cases m\olvc important people such as the President of the 
I'mted States. Some inviHve major issues. In Bh^n < . BoanI ttj Ltlunition,'^ 
iventioned often in thenollowinii discussion, the Supreme Courj changed 
American history b^ ruling that laws creating separate educational tacilities 
, lor black people violated the equal protection guarantees in our Bill oi Rights 
However, most legal cases in\tilve *'lTttle"'peo|^e, whose lives and problems 
more closely resenibl*; tho^- ol the students who will stusly them, a toaster that 
does not \uifk. j^used v.ar-that fails io pert\»rm as^omised. an encou^nter with 
law ^enlor^ccment ollicials, an issue involviffgf student or teacher rights ' A 
course ut stusly 'in law can. at any grade level, include niaiiy '^cases'' dis- 
'ci»veied in actual day, to-day enciUinters in the classroom, the street, and thc^ 
home, rather than m the published i^pinions of our courts. These everyday 
issues involving ffie relationships among pcop'>' and between mdivuIUajs and^ 
the state can oti^i puwidc the best and most interesUpg nmterial for.dealing 
«with tlwijeglft. ethicah and moral pii>blems in\olved in resolving disputes. 

A solid xtudv i>t law Will, ot course, come repeatedly upon insUnces where 
(Vir legal system latK U> dii'iU'^V^'. *»ikI t^lhc^s where it tails to priKide any 
r/medy. and Ntifl othcr^4vhe!e Ttantervenes in areas o\ lite that should be left 
tree In tl^e nineteenth century. Sir Henry Maifie wrote that social, needs and. 
^lyuons are*alw.L\s more or les.s tn advance o(-law Hv* stressed the impor 
jaiKc ol*'cfoMng nie gap in a society which wavto suivive and prosper Ifi our^^ 
^ dcHjtKracy . it is up lo us. as citi/ens. us Jose the izap As the discussion tha| 
follows indicites. we can do it il wv are given the knowledge io seV the gap . 
and the inlellectual skilK lo act resptnisibly , • > . 
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WHY JUDGE?. ' 



•( ■ ' . ' 

WLp As ! talk to niy students, ! sense a general una\vareness ot the law^ 
part of their hvcs and at the same time a sort of tacit OLX'eptance of it\ 
inlluLMite* Once a student asked iiK- a pretty interesting question, whether 
Haws are differjjni m different cultures, and it suggests another question: 
Where did the law lume iroiir? Why all of a sXidden are we 'together under a 
set body pf cndes'/ ■ ■ ^ * 

BENNEIT Well, it's iwfi "all of a sudden" and it's not a set body of codes. 
Law 'is a heritage, and so it doesn't come from- any one source at all. The law 
l)f the United States, i>f course, was buiT^^largely out of' the English L^ommon 
Ijiw— eight hundred years of <;t>mmon law. We took the body of common law 
from England, deleted- some things and added some things to it. 

Now, It's also inie, as an anthropologist would point out, that the law 
comes from, derives from, lhe,>;ustoms and practices of the people them- 
sehev, YouMI find, for example, thij.t Kiws don't fare well that have a ratitviale 
totally foreign to the thinking or tlie practice of the people subject to these 
laws. Take issues in contractMaw as an txample, issues of fair deaHng. 
rtuman beipgs living together over tloie decide to havq 'certain agreements 
• vis-a-vis bartet and CKthange, A "agrees ti* sell his sheep to B and B agrees to^ 
exchange some labor for these sheep; and if diKsn't follow through on his 
part of the agreenpent, it rcMlfy alfects ihcii little society in a deirimental 
fashion. So when you'have a rule in Lontiu^ts that saw youjiave to keep your 
agreements, it isn't as if this were the impo:>ftion of sOme foreign rationale 
upon the contracting parties. This rule is simply a kind of formulation of a 
reasonable means ot dealing, that men have agreed 'ipo'n antl jTracticed for 
son* time. ' ' • ^ 

I h8ard a story on^e that makes this point— by analogy it oilers a good 
-exampl'e ot how law works. Whcvi they wcM'c making a park irt Cambridge, • 
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Mass*ichusotts, the archilceiN, inNlcad of Ja>mg oiil the park and piAlling in the 
paths right a\va> , decKk^d ti) simpl> plant graNs on the lot and let people walk 
It. They v^atthed ^e JirectionN people took and then after a period of 
time thev buili the perniaih;nt paths on the^paths the walkers hatf taken. I think » 
this IS a guod anaK)g> to {\k \va\ mueh law,e\olves. You watch the "vay 
people f>ehave, vou see nuuut'estatuuis of their1)asK notuuis about dealing or 
trading i)rji\ing. antj your law fornvili/es these notions. 
Wl B You used the^vord "LUstoni/' and to me that Implies that the law 
doesn't have iv be written, that it\ siuncthing lhat people feel is part of their 
hcriti^ge. >et ..o manv o\ us think i»! the law as si)niething written down, a 
LiuiLrete set o\ rules and regukitimj^. rather than sonie^ung that's just part of 
our cultin'o. . ' . 

BtNM TT Wefi*, itis otten wwtten dowji for the sake of preeision in stat- 
utes and rules oi prv^ccdure. Of n)urse, much i)t the Loninion Liw is w ritten as 
wcIL liuiugh i\oi in statute t\»rm, it's ren)rde,d in case law, 6wt, again, it you 
liad a bodv i»t-statutes vir a U)dv ot cases written Ji>wn ^hat ex^presNeii a sense 
things li>tall\ foreign tv) the thinking i)f ihe peviple sithjcc} to it, this l^w 
wouldn t last verv long. This would be tcue whether it was writteiT down in 
ink i»r *.asi m tablets. I tjiink law generally agrees with what vou might eall 
moral nuiuiujn sense, and I kiu)W that a set ol laws that Liinsistenth violated 
i\K basiL. sense o\ what was right or wrvmg among the ^people whi) were 
subiect to that law wt^uldn't [nst ver> long. 

W Lfe That inimediatelv reminds me o( Brown v . Hoaul of Educntiofu Ihe 
case lectding that separatel^ilitics cannot be equal faLilities. That seemed to 
me a case <and there are prvibabl) thvutsands ot v^thcrs) in whieh the law was 
nterpreted si> that it mav even have nmtrajicled the behav ior of the particular 
•OLietv .it Laiiic trvJOt And Vi)ur '^h" anaK)gv goes the vJther wa\ . In prown 
*v Btuifil of fJu}utixKH the-,ourt laid di>wn the cement and iok\ the people to 

* stay oil, the gras\f ^ ,f 

lU NNL IJ Absi)lutelv. Part of what we take m this country to be gjven^ 
and not subject tv^arbitrarv alteratiijn arc those paths drawn bv the language ot 
ihc ( iMi.stitutioii.v^e bvc m a cijnstitutumal republic, imt a purc^ democracy, 

, so/il you will, tn|jbriMdest or widest paths were akeady drawn for us. But 
think here about hi>w those paths were drawn. 

It yt)u li>ok at the BiIIhiI Rights and the history oi the Bill of Rights: what 
vou sec are iu>tiiuis emerging in the history of ^Western man that came to be 
agreed upi>n as essential tv) a Iree si»ciety . At that time these paths vv'ere agreed 
upon, ami then we said the paths were giung to go in certain, directions. 



will>.nillN . Then, on lha» road, for lilllc turns or iNNlsiTvurtrnHhi^ 
back to the [Hipular or consensus view . The stales, >ou know, are laboratories 
tor experimentation in the law, but these iiew pathwavs can't wander outside 
liniils set by the federal Constitution. 

WLB I'm interested in the idea of law being used to protect a I'ree society, 
the concept that law adds structure to a frc^ society. Can law inhibit a person's 
freedom, or should his freedom be "detlned" in such a way that the law 
doesn't contradict it? 

BENNETT Of course a bad law can inhibit an individual's freedom, and a 
good law ma>, and mav appropriately„inhibit an individual's freedom for the 
ike of something else. The interprekitlon of the Constitution in this^ 
case— 5nnu; v. Board f;/ E<///t<//2t;;/— may have the effect of impinging on 
the freedom of individuals as many individuals understand their freedom 
The> may believe they should be "free" to have segregated,facilities where 
the law says they ein't. But we say there are certain rules of the game, net 
very many, but there is a certain underpinning for the game, and without these 
rules this game ean't be pla>ed as intended. One set of rules is the Constitu- 
tion, and another rule is that we should obe> the law and the Constitution as 
interpreted by the courts. Within those rules, within the operation of that 
game, there's a great deal of freedom. You can prett> i\iuch call the plays you 
want; that is, >ou can behave pretty much the way you want. 

Now, ihe justification for the rules, of course, is that without those rules of 
the game, sooner or later there wouldn't be any freedom for the players at allr 
that IS, if we didn'J have these rules, sooner or later the game wouldn't be 
worth plaving, or with anarch> and chaos, we would not have a game 
WLB You end up with chaos? 

BENNETT Yes. and maybe worse. Maybe a society ordered on bad prin- 
ciples, 1 think there's a question as to whether a society is v\orth having when 
the kinds ot basu freedoms that vou're talking about, for example, those in 
the Bill ot Rights, no longer exist, and when there's nojeasonable expectation 
that your neighbor, your business partner, judge, and policeman wiP go by 
sensible rules. 

WLB How do you see the Bill of Rights? Are vou so sure that it is an 
expression ot frce(.k)m rather than a limitation;' 

BENNETT I think, ves, the Bill of Rights, when it's active, when it has 
torce, tosters Ircedom. But, of course, by so doing it necessanly restricts our 
freedom to interfere with the freedom iif others. After all, if you tell me that I 
must move from where I live because of my skm pigmentation, that I cannot 
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worship the iiod ! please, thai I do not have the right to sa> what comes into 
m\ head, all bcLaiisc this enlarges >our area of freedom, I am not impressed. 
And I urn prepared to limit >our "freedom" iu Larry weapons, drive at 80 in a 
41) niph /one. and make intrusions on mv privacv. ANo. remember that 
granting Ireedtun "to the people" ot "reserving powers to the stales" in a very 
real and important sense restricts the freedom of the federal giivernment. Is 
that necessarily bad? The Founding Fathers didn't think so. I agree. 
\VL B Take a different kind o\ example, the student who really lelt limited 
when he was tt»ld he had io gt) into the army beLau>e it was the law of the 
land. He's ui*.et because the law interferes with his own Ireedom. 
BrNNFTT Well, of n)urse. freedt»m isn't dellned by how someone feels 
about It. PossesNing Ireedom isn't like having a toothache. Freedom may be 
there whether \on feel it ot nt»t. To deal with this (|uestu)n yt)U have to decide 
whether, lor the purpt»se of maintaining a worthwhile siiLiety. it might be 
reasonable in some sUuatums \o a^k the Liti/enry io take up arms fordefen.se. 
Put it on that level and I don'i see that it s inconsistent at all with the notion of 
a tree st»cieiy ol tree men. Nt» stiLiety guarantees freedom, whatever 
lhai is. *md when we say the Bill oi Rights enables freedtmi. we don't mean it 
enables every individual to i\o his t)wn thing on every OLcasuin, Obligations 
may obtain lor tree men. There's no o^ntradietion there. 
\\ LB I agree. But Fm still interested m what the iiptuMis are for this person 
who's sti t Sscssed With his tnvn freedi>nK Dt)es he have Uy gi) elsewhere? Are 
lherc't»ihcr \v stems thai may be perhaps better suited io his own dellnition of 
Ireedom J 

BFN\£ 11 Well, one ol the IreeiKnns he has in this society is the freedom 
t>f egress. He can leave. I don't mean this harshly . as if to say "love it or leave 
a." which I have noi said, but the Ireedom io expatriate is an important 
Ireedom that one has in this -Society that is missing in many. That's one 
optii»n Or he can refuse mduLtion. if we're talking about that former and 
waluable institution <alled the draft, ot refuse to abide by any of the other 
Jaws. Let's say he refuses to abide by traffic regulations, believing they 
vi institute an encroachment upon his freedom to drive on both sides of the 
rtud. He may have to lace some problems Ironi the law because of that. But 
he has the t^ptiiUis i>l leaving, adjusting, or staying and disobeying the nilcs of 
the road and taking the punishment that society thinks is appropriate. 

II yttu're asking whether he'll get a better shot somewhere else. I have some 
iiouhts, II It's only this rule about traffic he objects to. he might consider 
emigrating t*) a hi)rse and buggy soLietv. There's no tjuestion that the stale u( 
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political Ircciloin in our socicl> is less than perfect, but our Constitution and 
the Ireedonis expressed in it are verv real. Our Constitution has been used in a 
number ol de\eK^ping societies as a model statement of political treedom. I 
don't knov^ v^here m the wi»rld he would have more freedom, unless perhaps 
on a desert island, but what would be the \alue of that freedom in an empty . 
loneh plate? 

WLB Wc talked before abt>ut the law emanating: from custom. Are these 
customs universal m the v;nse that the same kinds of laws appiv in just about 
everv culture? 

BENNETT That depends on \our level of analysis. A basic concern with 
fairness can be found in every society. There's a marvelous story about a 
gentleman who went on safari in India with three porters. One of the porters 
was very energetic, did more than was expected, was always around to help 
and eager to aid whenever he could. The second porter just did his job. did 
what was expected, nothing more, nothing less. The third porter, as you 
might expect, wtmid take a nap, tall behind, do whatever he could to get away 
from doing his job on every occasion that presented itself. Now thcNc were 
three people with no formal education, and. so the story gt>cs. with the mo.st 
meager informal training. At ihc end of their journey . it came time for their 
payment, two pieces of gold was the expectation. The employer lined up the 
three men and put two pieces in front of each. Then he went to the third man 
and took one com from Ins pile and put it on the pile of the first man. Well, 
two of the reactions are. I thmk. quite predictable. The llrst guy. of course, 
was elated and thought this was wonderful, and the third guy was upset The 
interesting reaction was the second man's, like the first, he was very pleased. 
This IS interesting. He didn t gam in any material sense. >ut the story suggests 
that s»itistaction might have resulted from a basic concern with fairness. 
Moving Irom culture to culture one Would want to distinguish the charttcter of 
the barter, the things that are being traded, but in most cultures we witness a 
concern with fairness, with wh*it you might call treatmg like cases alike, 
WLB It we take trom your story the idea that most men are fair, whv is it 
then . . 

BENNETT ! .vv.i,Ivln*t want to take that conclusion from that story. The 

story suggests that t»ne third are fair, one third more than fair, and one third 

less — and this is a very optimistic assessment- 

WLB Well. then, that fairness is a crosscultural quality . 

BENNETT No. rather that the appreciation of fairness exists in all cul 

tures. Not that all men are lair, but one who is unfair will be recogm/ed as 
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unfair to the rules of his society. 

WLB But ho\\ general is fairness? I've heard vou .sa> one does not vole, in 
imr legal svsteiu anvwav, on whether something is right or not. If people have 
this sense of fairness , wh> ls it that there \s a reluet^ince to let the law be 
(leiuooriitie and let judges be just the reeord keepers? 
BENNETT From what ! can see, people aren't born with a sense of fair- 
ness, but It IS possible fotjpcople to become fair. Of course there are 5>ome 
fair minded indniduAl<1n our society and in other .societie>. I'm not being 
t vnii.al, Tm being realisuc. All wc have to do is look at the state of the world, 
and I think one could fairlv dr«iw the conclusion that men as a whole are not 
inclined to t.iirness. the>'re inclined to partialitv , John Adams pointed out that 
although men art* capable of reason, and that's tine, the>'re also capable of 
^elf Kue. And the prt>blem is that reason and self love exist under the same 
skin, therefore, self love occasionallj informs reason and the result is 
predictable— self interest operating against fairness, Collecti\el\, such par- 
tialitv leads to factions. 

There's a more specific answer to >our question, and that is, I think, the 
answer James Madison ga\e m referring to the t>rannv of the majoritv. In 
cases affecting the mdnidual, it s not onl> possible but in most cases likel> 
that he will not be impartial, that he will not be fair, but will tend to regard his 
own interests as meriting more attention than the interests of other people, and 
tnis IS whv we sav a man shall not be a judge m his own case. Now, Madison 
feared a majoritv that might regard its interests in a wa> that would result in 
persecutum of a min*)ritv. The past was a lesson on this. Whaf Madison was 
tr>ing to stress, foi the well being of this republic, was that the minorit) had 
tt» be protected, and that's wh> >ou had these hard guidelines, these minorit) 
rights. 

You scc, the v.iinstitutional provisions we're talking about in the Eill pf 
Rights siiiiph can't be voted tiwav by a majorit}. Although most of our laws 
arc established bv the maioritv's will, if these fundamental hberties could 
\i\c been voted out ot existence Madison would have had to judge this 
evpcnmeni (he regarded the American republic as an experiment) as a failure 
Un not advancing be>ond the scheme of manv dictatorships and man> tvran- 
nies, where a maioritv held absolute power over a minorit). Law can be more 
protective than the mere whim (jI the majority > 

\M.B This suggests that there's a stable, perhaps absolute, quality to our 
laws. One ol the things that bothers me ts the responsiveness of the law to 
change It seems to me that there are man) historical situations in which we 
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can sec that perhaps the tounlrN jusl w.rsTi'l read) for a certain change iv^e 
law, lor example, in 1^54 with the Brown decision. The question I wall to 
ask IS this. Is the law responsiv*; to the changes in the sociel> , and con\ers\> , 
what happens when the law is ahead of the societal attitudes? ^ 
BENNETT . I don't understand your disjunction. You have to distinguish 
Ifcal rather permanent expression t)f rights, freedoms, anil obligations that you 
fiml in the Bill of Rights fri>nf the ability of. let's say , nine meu on the 
Supreme Coun to appreciate the application of a • onstitutional principle at a 
particular time 'insight into the best application oi a principle is not something 
wl always ha\e. Although men wa\er \ Ivre words don't, men are needed to 
gi\e the words vital application. 

\es. thw*n there is some pemianencc guaranteed here by the wdrJs, which 
do not change. But, of course, there's an intrusion into that permanence by the 
tact that it\ human being> who administer the law. These principles^re not 
selt-cMdent so it\ not obvious what then application will be in every context 
When ^^e see this, we see that what we have is a kind of mixture of both 
permanent rules and principles and the human ability to commodiously inter 
prct rules and principles in a particular lime and place. This interpretation of 
principle is work done hv fallible men who live in time. This all reminds me 
ol that image ol Justice Black carrying that copy of the ConstUution in his 
pocket 

Wl.B Is .4t, important that their interpretations be operative, effective'^ 
Clearly. linn%u was inoperative in 1054. yet they made that decision. But 
what came of it concretely * 

Bl NNhT I It all depends on what you mean by operative. If you mean by 
operative that it became l.iw, yes Operative in terms of having an obvious 
and mmiediale etfcct. yes and no. Indeed, following the Brown \ Board of 
[Jiuauon dcMMim. the language ot the Cmirt .ibout the integration of 
taciliiie^ taking pKkc wiih all deliberate speed showed a recognition by the 
C ouri th.K II knew when tl made this decision that it would not change the 
Nhape ot things immediately, bm that it would be to ihis decision that one 
- could L*o lor hnal .ippeal or justilKation as concrete change was sought 
Wl B When I used the word imperative" 1 meant applicable, a retiulation 
whKh may' actually be put uitt* i^pcraiion 

BI NNI TT WelL a^;ain. wha! docs n mean- to put.into operation^ It we 
put a haul enouJi kM to ihal Ihat is. il we say don't pass any laws or don't . 
imeiprct ,<Ky ^imisiiIuUotkiI pioicchtuis to a pariuular situatuni unless ihey can 
ho tulK opcialr.e. say a huiuhcd pcKcnt !hcn we rmdn lust as well do away 
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with the Conslilulion and all law and all human in.slilulions because, if 
wanted ti) di) a tactual analysts o\\ adherciKC ti) the Bill of Rights, nvc might 
find that in nian> cases the spirit and letter o( the Bill of Rights are not 
operative. I think one savs about the Constitution what one says about all law. 
What a seeks is a hundred percent, but what we can li\e with and tulenite is a 
nuigh approMiiiation of justice. 

Has nuire been done io aid the plight of minority groups in this country 
thnmgh the elimmatUMii oi certain segregated facilities since Brinxn \ . Board 
oi Lihuiitum' Yes. I think a *ireat deal more hits been done, and much in the 
name ol this case, so it has become operate e in that sense. And it set other 
things in motion. Is a operate e in a way that we'd like to see it operative? No, 
It hasn't achieved the kind of lull implemeniation that we'd like. Human 
nature and intransigence is noi altered, even by a ^) 0 decision of the Supreme 



WLB DtJcsirt this risk the danger of hypocrisy, especially from the point of 
view ol a high schiH)l student? I'm thinking of the MtrufhL case, where the 
C ourt said you nuj,st warn an arrested man that he remain silent, has the 
right to counsel, etc. The police are given spcH;ric instructions about how to 
arrest pe*)ple, and the police complain dhunX the time cuasuming. elaborate 
naUire of the procedure. A student assumes that MiruiuL protects him, but 
when he's arrested, all of a sudden he's treated in an enlirely different way 
from what that case says so his Yaith m the law, in the courts, may be 
undermined by the df.crepancv between the law and its enforcement. 
BLNNt TT Okay. What you uu^c there, among other things, is really the 
difficult .^uestivin of tlve timmg of decisions. If you're on the Court and you 
have before you a pie^^e ot legislation or a case where you think your decision 
is gv)ing to necessarily go against the graiijof the thinking at the time, should 
that be an important consideration for your decision? Members of tjie Sup- 
reme Court have had different views abiuU this. One argument is thiv Don't 
we really weaken our position when we come out with a decision which is not 
popular, and don't we in this way really gradually erode the authority and the 
effectiveness of the Court? TIk other side may say. ot ctmrse, we've got to do 
what's right/' be A something that is popular or not or whether it will 
immediulely be effective or not. I don't know . You have to see merit on both 
sides of this argument. 

It seems to me the answer lies m rccogni/ing that the intluencc of the Court 
will or )de if the idcalK^jc C ourt is expressing in its decisums are so foreign to 
the thinking ol the people whi» will have ti> carry them out that the possibility 
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ol iniplcnicntalion is rcallv ml. At the same linic, I think one should argue 
that the C ourt on sonw occasions di)es and should tunctioji as a teacher, that 
IS, It has ilsell been ihe pn»sjenitor of idea which ha> captured the minds ot^ 
the people. It one Kn)ks at the Coun\ decisions in that ua\, it provides 
antilher source for confidence and ct)urage. Look at thj; Supreme Court as an 
insirainenl ot social reform— K»ojv at the issues of judicial review, coniinerce, 
child labor. Here the Court helped change the thinkmi: of a nation and its 
pet)ple. 

B\ the \\a\, \our student friend should get a good lawyer. 
WLB In either case, we ma\ be in the first situation talking about the 
lyrannv ot the ma|orit\. at least de facto tvrann), if the majority of the people 
think ol something as inoperative. And in the other case, we have nine old 
men saving this is the way if should be, How,does the average citi/en respond 
to that* \vhich is he going to be more comiortable with, the fact that most 
people don't agree w ith the law so it's not really effcctiv e, or the fact that nine 
people say this is the way it should be? 

BFNNLTT Distinguish between the long run and the short run. I think 
most people in this society are still pleased that there is a SVipreme Court. 
There are^, of course, as you know , certain ch»'Lks on the Supreme Court — the 
President's power to appoint members, politics, and the infiuence of popular 
thinking, for example. In the long run. when people stop to think about 
having the Court, whether ot not they disagree with a particular decision, I 
think most people will decide they would preter to have one. Even with the 
tcmpt)ri/ing we talked about, it does suppiv a neeiled permanence in the 
system which most people support. 

WLB When I was talking with my students about doing this interview, the 
tirsi comment tbey made invariably was "*The law? What do you mean the 
law?' They really felt as if si*mehow they were isolated from the law. Do 
vou, as a prolessor, see the law as having a daily intluence in any real 
conscious wav ! How conscious are you ol the law? 
BLNM TT In terms i)t (lie daily operations of the law, I guess Tni not 
nuich more con^clou^ ot it than anybiKly else. The fact that I teach law makes 
Miie conscious ol it protcssionally . but in terms ol its day to day operations I'm 
not. 

And tli^ii suggests to me. by the way, that most people can say honestly 
ihat, by ami large, ihe law di»Lsirt mierterc with their treedoni. that for the 
most pari fhcy tan prelty much do what they want within the rules oi' the 
game And thiv, ot course, is pcrtectly apprt)pnate. The law should be a kind 
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of hidden Nubsiruclurc, a kind of hiddLMi undcrgirding of socuR) . It shouldn't 
he something donunant m our hves thai we notice and pa> ^attention to every 
da> As Paul Freund has said, law should nnpt>se some measure of order on 
the disorder of experience without stifling life's dncrsii) The law is not a 
deii\. and we shouldn't worship it. 

Reallv. law is there to enable human beings to do the things the> want to 
do. and law onl> comes into the picture when things break down, when 
there's rrusiralii)n. when there's a collision, a cimnicl. I mean collision liter- 
all), vChen a ear runs mlo another car, for example, or figurali\ei> , when a 
husband and wife collide to such an evient that the\ can no K>nger make a 
inarrMge go and ctmimence di\orce proceedings, or when two eoniracting 
parlies come into cimflicl m such a wav that ihe\ can't settle their differenees 
privatelv Then \pu ma\ ha\e recourse to law Law is a means of eonfliet 

resolution. * , . 

% ' ... 

When \ou di> have rectmrse io law, oitcn I thmk > >u'\e got to admit a kmd 

ot tailure, revealing recognition that the private vvorking out of things didn't 

do the lob. This is the wav much law should be understood, it seem-, to me: 

il\ in the background, and vme turns to it onlv out of necessii). In a general 

sense, it seems ro mc. law is a svsiem o! institutional settlement for the 

resolution ol conllicts, 

WLB S lould there be more genecal awarcMiess of the bodv of the law? Do 
>ou think people break laws out u\ ignorance' 

BFN\L T r No, not verv olien, I think But I do think ihcrc should be more 
unilersianding ol the law because it piavs suiMi an important part in the 
establishment of wliat we regard to be the virtues ol a free society, people 
should have a better appreeiatii»n of the law. 

Not too long ago, stime researchers said the> tested people's belief in the 
Bill ol Ruhts. (1 don I km»w whether this was valisl testing or nOt-TA random 
sampling v>l people were given lact situations which corresponded to recent 
Supreme Court cases. The people were asked to comment on whether /I, 
should be allowed to speak, or whether B should be allowed to wear this 
armKind in school, and so on. A ma|i>nt> i»f people said no in cases where the 
Supreme Court" had said >cs. What thev said, in effect, according to the 
people giving the test, was that^man> citi/ens don't believe in the Bill ol 
Rights as interpreted b\ the Court in these situations, 

ll the testing IS reliable and the data are soilul this suggests to me that we 
need education in the law In a societv that advertises the value and goodness 
ol the precepts and protections ol law, people should know what those pre- 
cepts are. 
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WLB C an >ou Jhmk of an example of a law which the vast majority of 
people ha\c disappro\ ed ol fur a ver> long period of lime? It seems to me that 
>our objection (0 democratic lawjs that there would be a series of changes, 
opeAvhmisy after another. Are there certain statutes that might, be in general 
disfavor for a century? 

BENNETT Well, perhaps not a century, but I think immediately of prohib- 
ition. Of course, there >o»j had a problem of enforcement. Wasn't it Ring 
Lardner who said, speaking about thi> law , that prohibition was better than no 
.liquor at all? The consensus was that this law was absurd, and man> people 
just went behind closed doors and broke it. Speed limits are another example, 
a belter one because the law there is clearl> sensible. 1 think a lot of people 
totally disregard speed limits. And yet if yuii asked them whether they be- 
lieved m them, they'd say they did. So there Xertainly are examples of laws 
which simply don't work in the way they were intended. 

I think though that one would want to distinguish something like prohibi- 
tion from. say. something like laws prohibiting certain kinds of police 
searches. It might be that the majority of the people disagreed with the spirit 
and direction of both laws, but m the latter situation you wouldn't want to 
chjnge the law simply on that basis. You may say let's give on prohibition, 
but wc cannot give on the search matter, and the reasons you'd dr» ;l»di, it 
seems to me. have to do with the relative moral seriousness of the one in 
comparison to the other. 
WLB Would educ'iSivMi be an answer then? 

BENNbTT Well, education would certainly be an answer with regard to 
something like knowledge about recent civil rights legislation. I think this is 
done e\ery day in schools all over this country. In some places I've observed 
the great difference between the younger generation, the students I'vt^ taaght, 
and many ol their parents, in terms of their reading of this situation. And 
human nature has not changed. What has happened is that many young people 
by way of reading and by way of the educative intluence of some of the news 
shows and an occasional big production of a national television netwoik to 
which they're exposed really have been educated out of a very partial and 
.intense kind of prejudice, 

I mention TV because I think it can be so important, I think TV is really 
dcstructfve ol value in many ways as well, but in this situation its beneficial 
aspects just can't be denied. Jbcse students watched Martin Luther King on 
rV. saw his peaceful demonstrations, were witness to his eloqiience, saw him 
being clubbed, and so on. They had more than vviird of mouth and something 
that could be changed each time the story was reported, they could see it with 
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Ihcir own And this degree of e\pi»surc had something to do with (he 
change of attitude. 

WLB And they're been in classrooms with blacks, tT>o. which their parents 
may not ha\c had an opportunity to be. 

I'd' like to go on to the power of enforcement of the law. Our society has 
ended up with a body of statutes and says it wants the people to abide by them, 
when (hev don't, the society, through enforcement nf its laws, throws them in 
jail or fines them irr^in some manner reprimands them. Is an awareness 
of these penalties'? And do the\ really mfluence beha\ior7 
BFAINETT ^Well, we've got to step back a bit and recogni/:e'!he basic 
ratumale.for all this. Justice Holmes says that the idea oi punishment like the 
idea of law is really very simple. If you want to live, there are certain things 
you have to do. you ha\e to eat. you have to clothe ^ourself, you ha\e to get 
oL* ol the cold, and so on. He says ^*ou want to live among men, you h'<i\'C 
to h\c according to the rules Miey've set up for the society in w»hich>ou li\e, 
and, il you don't. Holmes says, they'll put the screws to you. That was true in 
the tifth century B.C., Ihe thirteenth century . ai.d it's true tod»H. Why put the 
screws to men? What effect does the punishment ha\e? Well, this is really a 
very complex issue. 

1 think that penalties have little it any educative intluencc on the person 
being puni^shed. The evidence today suggests \n fact that people learn to be 
more criuunal when they're put in jail for the viojation of a criminal statute. 
The elfcct here is not positue but negative. Talking about fines — for traffic 
violations, ft>r example— f don't know if ymi'd call them educative, but 1 do 
thmk thc\ operate as an eftcctue deterrent. People do observe within certain 
liniits soT^ie proximity to the speed limit^ierhaps out of concern for their 
'passengers, but also because they don't want to get a ticket. 
WLB But when a person goes to Jail, his family, other people around him, 
may respiind, "Look what happened to him. I'd beUer nut do'thc.same thing." 
FiLNNLTT Is that education.* Didn't the people know before what has now 
only become poignant." Perhaps we've induced a certain amount of fear in 
those around him. At the same time, the people around him (his friends an( 
failiily ) nja\ feel a great deal of bitterness toward the society or the system or 
the institutii>n that may have tailed him and contributed io his sad lot. 1 don't 
know if they've been educated, 

WLB The law cpn't avoid that kind of personal Jntlerness. 

BLNNLTT The question really is whether the kind of personal bitterness 

engendered m the person wlfin's put in jail and in his family is a better 
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allcrnaluc than \^hal wcW base it didn't pal hini in jail and faced billcr- 
ncss fn>ni another source. 

^me^;slingl\ — and revealing suniclhing that !'\c l\>und students quite ig- 
norant ut when thc\ lalk about the law and tlie\ talk about punishment— Tve 
heard the phrase Mca taln)nis;' the law of retaliation, bandied about to 
condemn the Uiw, to talk about the law as a liard instrument ot justice. You 
know, the idea ot an fc>e tor an e>L* and a ttH)th for A tooth— if an individual 
has done something wrtuig the law wdl e\ah something from him - is used as 
evidence of the harshness the law . ' f 

But when le\ tahi»nis hcLamc i»perati\e, it was a signal mark of pfogres\ln 
the old davs, I mean the reallv old liavs, if I had killed >ou, >ouc famil> would 
avenge >our death, not siniplv b\ killing me, but b> killinj; ever) one to whom 
I was related bv blood because, of course, the bad blood was partl> responsi- 
ble, and the appropriate thing' was to rid the world of this blood. So when the 
Taw came ulong that said if /I kills £?, we will take.*l\s Hie, this was a piece of 
progressive legislation. It set further limits to vengeance. 
\VLB I sense a paradox. Wui talked before about law emanating trom 
cusloui. And now weje talkiiisi abiHit law in impersonal terms. When we talk 
about the law and mean the'pnhce, *wo>divide into two factioivs, the pros- 
ecutors and the citi/ens. 

BLNNFTT I di»n t think tfus is inAKdatu»n of custom. It ma> be perceived 
as a wc/the> situation bvNhose in the situation. But as for society and the 
individuals in societv, it vim don't think the) want *tengeance and seek 
revenge tor p,trticular acts or, crimes against societ), then I think you're 
wrong. Some measure ot revenge is con-^istent with human character and ifs 
quite consistent with^he cust(^ms of people. If anything, I would say that 
historv argues that a system of restrained vengeance is evidence of enUghten " 
meht. " ' . ^ 

WLB Does the law hava-A right to infringe on personal prtvacy"? * 
BI'NNhl T You've alreadv gn en-Vne the answer when you ask the qijestion 
in ftiat wav. No. it doesn't have that right usuall). But w^ii constitutes ^niy 
* "personal" privacy? « 
WLB* It seems to me the state can alwa)s take the tack of saying that, 
because at\ome point aK»ng the line tht-' public is going to be affected, we 
must intervene in a person's behavior novv/It seenu tome obscenity cases are 
like this ' ' ^ * * 

BHNNl n. Yes. that line ot argument is available to the states Whether 
that hue ot argument always works is something else again. For the last 
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lwcnl> or thirty years, a balancing test has been operating in some right-to- 
pfivaty cases. That fs, what you do is look at the possible harm to olhci 
people or to ihe public engendered by allow mg an act to take place ^an*d the 
likelihood of that harm's occurring and^^balance them against the hiirm of 
intrusion mjo the privacy of the individual, considering also wJiether the 
m^J:uslon is into an area which we take to be 'Sacrosanct/' One vVay of 
uiulersranding what we take to be sacrosanct is by referring to the Bill of 
Riglits,, We're very wary, and we stould b\* verv wary, of intrusions into 
aclt^ilicS like tree speech and free worship. When wq get into activities like 
shooting up with hero'm, where the possibilities of demonstrable harm to other 
people are obvious, then thc^ balance shifts. 

W LB There's another, is<ue, too-^verifiability . In obscenity cases, the state 
has A very hard time establishing that the person s behavior is actuajy obs- 
,cene. and a new dimension' is added lo the issue. « 

' * Do penalties ge^-into the balancing act? rseflse that many^f eople in \hh 
Country don't see^the law as being very consistent, and in many cases it even 
seems very whimsical, dependmg on the resources of the person, ofterv his 
physical appearance, perhaps his race^ Doesn't this undermine the entire 
effethvenes^ of the legal system? Or aren't students justified in viewing the 
»law in this way? ' ' ^ , 

BENNETT Sure they are. But f thmi. one wants'.tp distinguish what you 
^ might tall the statements v)f justice or the statcn>cnts of law from the adminis- 
tration of law, ' .-^ 

Let me try a simple answer to your question. Then I'll ggjnto more deUiil if 
you like, if in the bookn there were a statute saying thai black people shall be 
treated ikfferently from white people with regard to penalties and piinishi;jent 
fvu crimes, I don't think such" a law would last vc*ry long without being 
challenged and-overthrown. Hut that's a different thing'froin what we see in 
the administralion ofjustKC, the kind of partiality that's goinglo appear in it.' 
Again, application wiir fall far behind exemplary principle. But, given the 
* i hoice's, ril take my rcluge in the law even so administered rather than do 
wUhout It. and Til say that these statements of law constitute for me places of 
refuge, places where I can go, where I can hide. whe*re I can fise the law to 
re^stthat partiality .which has already been manifested. Law, even iniper- 
^fectly adnnnistercd, is yet preferable to unbridled force and hatred unre- 
strained by institutions and rules And I'lLappeal. 

WLB- It seems to me you re again suggesting that law may be somehow 
separaje from mankind. 



BENNETT In a way> it is. fn a v^say, l^evc ii\s a refuge for mert from 

.men. Of course, it\ an imperfect re^up.e because, \<herever one goes, wher- 

^ ever one seeks i» out, one is gtnnj: io find men administering it. We Uo have a 
hislory-^and not only ^ hut abundant exaniple's---of people misusing 

the Ixiw. ' ^ « 

' WlB Is ;here jiope that administration will be better? 

'"bENNETT c7rtainly. And part of the reason for Jhis hope is the matura-^ 
lion of the same generation of students that* raises this question Perhaps i^ this. 
Iieneralion decides to gi^ mto:Ja\v arfti the admlnistrdtion-of taw business, the 

^fiUure will be better. ^ . ' 

In a general sense, the answer is simple. Madison said you can fra;iie the 
best laws you want but without virtue in the people theyMI be of no effecj. 
Nov.. f don't sa> that the American people are absolutely without vktue, nbi 
do 1 say that the law is absolutel>^.^virttiou^ either/ 1 think it^s imperieciand 
indeed can and should be much betW in stAement and administration ^ Right 
m44 think our most important need m terms of the law is not new constitu- 
tional protections or provisions and, m terms of priority, no} even the change 
ol numy statutes. What i^needed more are really fair-minded and dedicated 
men and women who will enter the profession and administer w:hat seems to 
me "to be a reasonably fair system of rulqs in nraximally fair ways. 

ButMiow I want ti> ask a quest7i>n back^to thXse sjudents vyiio (juesiioned the 
consisteiK-y of the law . Are thev going. to go t\law school, and ifMhey go to 
law school wliat are Uiey going to do> Are thcy'^^ing to get into the adminis- 
tration of justice or are they going to change thejr m'inds. and their values'> 
How inany of thpm who are concerned about the adminl^^tration of justice an>l 
are not going to lavs's^^ol would consider being policemen? This, of course > 

^' IS the place where Uic law impinges upon citi/ens iM the most direct way How 
. nian> of thesL^ students are willing to ^6 out after college and get jobs as 
policemen and Volunteer lor service In tthJ" ghetto? 
WLB Do yo\i see the recognition of this* hypocrisy as a, good sign'' ^ 

, BENNhfl I do. There's nothing wrong \wth hypocrisy in Jtscif- If v^c onb; 
^ exprcssCiUvhat we wereMn tact, we wouldn t have much to aspire to. Hypoc- 
risv isohe way for a man t<> re.cogni/e how fai;awav he is froiftwhat he claims 
he ought to be. WhatX ih it line about hyp^KTisy being ^Mhe homage vice pays 

* to virtue"? " ' ' . , 

WLB Then I sense also' that we're getting back to the Idea about democrijcy. 
It Jhis current -eneratioo senscfs the hypocrisy in the law\ admiilistratiixi and 
acmallv tries to change it, then the ia.w somehow will have responded to a new 



gcncralTon, ami responded tn a democratic \\a> lo the feeliligs of the people. 
BENNETT^ No, 1 don't think^he general substance ot the law will change, 
but tlie adniiifisiratii»n of iTie law, the pri)ces,ses of the law. as )ou suggest, 
N^ould be changed bv 4ti intlux of t air minded people who could remain 
lair nuiidcd throughout their careers. If you mean does the law in itself m this 
wa> have a kind ot power to transform human beings, no, it doesn't. It 
certainh doesn't, • 

I think here i)ne wants ti) disimgu sh between the aulhiJnty of law and the,/ 
power i>f law. Let s take' the Supreme Court again. As you said before, it's 
nnKV)ld men. There's not a whole lot of power there, but there's a greiit deal 
of authoiily . Bui wuhoul the willingness on the part of indi\ iduals to go along 
with that authority, we may have lillle in tl^e way of concrete effeet. This is 
one reasi)n why the Supreme Ci)url, members o( the Supreme Court, are 
reluctant on so many occa.sions (and people don't understand why they're 
reluctaulj ti> take upi»n them selves those cases which people- think they really* 
ought lo take. • 

' Justice Warren said no^ long ago that people have got ti» remember that it's 
basically through the [X»htical process that change is going to 'be Wought 
abijut, because one way to destroy something like the Supreme Courtis to 
lean, on il to^e the agent of every piece ot enlightenj:d progress. It simply 
can^l bear that burden, it's simply not strong enough* to do that. The Supreme 
C\)url fundujns as a court of last resort, and this idea o( last resort should be 
taken seriously. If we believe that we want to have a free Society and free 
institutions, iuir first resort has|:i)t lo.be to the pt)litiOal process and to the 
citj/enry , / 

\mericails would like to think the Court as somethmgjess ffagilc than it 
really is There's a greal siory,ti)ld by one of Jdstice Warren's law elcVks. One 
morning early on a day the Court was in session, Justice Warren wi^s ap- 
proaching tlie building and ran into his law clerk. They were stfinding there 
chatting when a group of tourists came up behind thei.,, taking pictures. A 
gentleman in the group went up and tapped the law clerK on the arm, pointed 
to Warren, and said, V Would you ask Jhat old nun to move? 1 vvant to take a 
picture of the S^ipreme Court." Americans vvoulij like to believe there's a 
kind ot immutable strength and power there, a kind of transcendent and 
eternal mind thercF But such a thing really doesn't exist. It's nine men trying 
ti. figure iuU as best th :y can what certain words mean and how they apply to 
certain situations. There is tradition, of ^course, and' there is history ^nd 
precedent and the possibility of gi)^d judgment, but there are no answers in 
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the sk/jir infallible tablets jn the judges* chambers. 
WLB 1 sense a real L>nicism m you about human nature, and I don't know 
whether I agrev. Law coiucs from custom, and I agree with you about this 
iJi-a of fairness m people, although 1 also recognize self-interest in every one ^ 
of us. But I'm wondcfmg whether m> behavior has been modified at all by the 
^ faw and whether it would be different if there weren t an> rigid rules, if there 
weren't any police, 

X' BENNE'^T That's a speculation 1 think we all indulge in. Part of the 
experiment is impossible, because >ou and 1 and an>body listening to us can't 
real!) start anew, start atresh, in a society without laws, to reall> test whether 
we need laws m a societv. because we alread> have been twposed to them to 
such^^a degree that perhaps we've in part been influenced in our thinking about 
what's right and wfong b> what we know about law. And our society has been 
so influenced and in turn its influences upon us have been so direct that we 
real!) wouldn't have a fresh experiment in the way we'd like to havt^. 

Whaf would a society be without law? I,don^t know. If it were a society of 
men and women w ho'd been educated in law , w ho'd liv ed in a society of law. 
1 expect the shape of things would sooner or later be not ver> different from 
that of the pLii* thev had left. You know, this is something that one can learn . 
from history. I think a reasonable wa> to define a revolution is as an attempt 
to overthrow the existing legal order. If >ou examine most revolutions, you 
find that a few years after the revolution takes place the old order begins to 

- ' ' re-enierge. The Russian rcvohrtu>naries wanted to overthrow all the laws of - 
cAinst Russia, but they tound that in order to operate, in order to have the 
'*new" societv function. the> 4iad to take the largest parts of that law and 
make them operative .xg.im. I thmk most revolutions prove .that case. 

Whether we would want a sotiet) without an> laws at all has to be asked in 
terms of whether tt\ possible (\)r men to operate well without them For the 
most part, I thmk the evidence suggests not. You can Jo thought experiments 
.13. -^iid take situations in our societ> or in other societies where law effectively 
breaks down, wherv," >ou ve got, sa>."a riot situation, the police standing 
outside an area forming a kind of barriei. but inside there are no ^Ilv^ and in 
there the laws are not operative-^and decide whether vou particularly like Jhat 
situation. 

WLB At the same time, vou can take the evimple of a commune where j-. 
some kind of natural law i\c order rathei than any specific code, 
BENNETT 1 have a lot of questions about such iommunes. First of all, if 
it\ a commune:, lct\,say, of twelve people, then you re talking about a 
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socicl) which probabi) can operate in one NenNe prell> effeclivdy without 
formal law. That is. itN possible for a time, although not likel>, I think, in 
group of twelve for enough /rcspoLt and enough human love and enough 
affection to exist among the members of the group so that the kinds of 
sanctions that operate (and sanctions do operate) all operate internally. But 
you're not dealing here v^ith a .situation in which >ou don't have law. You're 
dealing with a situation m which you don't have written law. 

Look at the association one has with one's closest fnends. Are the^e as- 
sociations without law ? Well, in the literal sense of law , >es. But are there not 
rules? Of Lourse there arc rules. There are complex rules,^and difficult rules. 
Certain things are not done. Friends don't do certain things to their friends, 
internal sanctions operate. We don't have to write them down because mem- 
bership in the group is desired so much, so avidl>, that the internal sanctions 
are sufficient here to hold people in check. Put that's a society of twelve, not a 
nKiety of 200,000,000, mostly .strangers. 

But 1 have other questions about that commune. 1 want to know, for 
example, if it reall> is a separate society. I mean, 1 want to make very sure 
that nobod> in the commune is getting a cheek ever> other month from 
somebod) who slogs around in that other, law -bound society , 1 want to know 
what degree of dependence operates in this group upon the larger society 
which the>'vc supposedl> given up. Have the> given up ever>thing they 
learned in those schools? Have the> given up the nurture that their parents 
have given them? The>'d have to do this before > hi could confidently say 
here's a societv operating without law . If I can shov, >ou a hundred ways in 
which thev're dependent on that larger society that needs law, then their 
"virtue" is parasitic and their dependence on law is obvious. 

Is this societ> then without law when perhaps part of the success of this 
small societ> is due to the fact that people were able to grow up and live in a 
society ot law, which enabled them enough leisure, enough time for educa- 
tion, and enough time for the development of their affective capacities so they 
can go ott and have a successful commune? Take twelve people who arc 
civili/ed to such a degree that the>'ve all been educated, they've all been 
raised in v religious tradition, or in the effects of a religious tradition, that 
teaches luxe and piet> and respect lor other peopk, and >oa haven't talked 
about a se[»arate society at all. 
WLB Wl at would drive them outside that society? 
BLNNETl 1 can understand that instinct ver> well. There are lots of pains 
as well as pleasures associated with living in Boston. 1 think it would be 
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groovy to be up in the v^ooils in the Vermont hills for a while with a group of 
people, grtiwing our own fiuKi. It would be a very pleasant existence in some 
ways. 

WLB You don't thmk it has anything to do with the way the law is being 
administered? Right now. 1 feel there's a strong tnalaise about the law. Some- 
how J people doa t see it as something that's improving, something to be 
respected, but rather they feel that it's somehow let individuals down by the 
way it's been administered. « 

BENNETT I think that\ partly because of people's expectations. When 
you've got a society like ours, where thcre\ a tradition of meeting expecta- 
tions, and pe<>ple begin to think more about things that they'd like, their 
expectation of law becomes greater. 

Bin people don't acknowledge the real progress that's been made. Some- 
times I think talking about law should really be preceded by talking about 
history, because when we recognize that things like laws against child labor 
weren t passed until 1940. that we didn't ha\e effective open-housing legisla- 
tion and we didn't have certain rights like the right to an attorney for those 
accused ol criminal activities until the I960's. one recognizes that it's only 
really quite recently that many important inni>vations have takgn place 
Again, where was that Garden of Eden from which we fell? Where was that 
society ot law m whuh pei^ple had greater degrees of freedom than people 
have now? 

WLB Don't \oi| think it's possible, too. that the exposure to increased 
commumcatu^ns that we've mentioned bctore has something io do with this 
discontent? Previously people weren t so aware of the inequality of the law 
and the tntairness ot the law because ihey didn't know what was happening 
seventy "I AC miles away , much less across the contirent. Now we're given the 
opportunity io see. and io respi^nd to, so much nu re, 
BENNETT Not only the opportunity, but the time, the leisure. When 
you've giU a siKiety m which a large part of the people have the time and 
leisure to engage in the very impi^rtant activity of worry in,: about the rights of 
vUher pei>ple. this is real pri^gress. ami this \s civilizat on. When youHe 
movrd io a so..icty where tin individual doesn't have to spend all of hiv life 
worrying about his own smvival but can, as he begins tr think about other 
people, worry ahiuit their suiv ival and about the prukvtion of their rights, you 
know. It yon know hiMory. hat this is imlced a great m<>ment in the human 
experiment, 

WI B You've sort ol punctured my balloon. I came here today with all these 
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uneas> feelings abtml the law. N\>u it seems li> nie they've all been transfer- 
red Id the question of how the lau has been administered. Yet I still have this 
feeling that there are bad laws. 

BENNETT Of toursc thert are. There are some laws that shouldn't be on 
the books. There are a number of laws that are on the boi)ks that aren't 
cnforted— the prohiSition-type law, still on the books but not enforced. And 
some on the hooks and enforced that we'd like to do awa> with. It reall> 
tomcs down to looking at a law and asking whether it makes sense or not, 

rd like to get back lo the point, reiterating Mad i son* s notion that without 
virtue in the people, and this has to di) with the administrators of the law as 
well as with the citi/.enrv. it ''cally makes little difference how virtuous the 
laws are. Justice Frankfurter said that civil liberties draw at best only limited 
strength Uoiw ci)nstitutii)nal guarantees. He was after the same point, a prei>e 
cupatu»n with the legalities, as opposed U* daily operations of political life, is 
the wri>ng Kind o\ pret>ccupatu>n fo» the citi/en. He said, "'Preoccupation with 
the consatutu»naIUv ot statutes rather than with their wisdom is preoccupation 
with a false value." No society can survive when the people in that society are 
not themselves respectful o( the kinds i>f values the law wants to affirm. 

I don't want io hide behind a pt)sition which says there's really no argument 
with the law and igiu>res the t>peration of the law, the legal process. It's the 
day io dav operatu»n of laws againsf slavery or laws against child labor or 
lav\s protecting labi)r unii»ns whith in fact gives us reason to believe in the 
legal \vstem and process. Si^ wl.en we're making the case for law, we don't 
iust say these arc beautiful wurds, we say someA>f these are beautiful words 

. I I'xprcss pri»found moral insight, uthl they're in effect. Then if one want.s 
t praise the law for its vitality where appropriate, one shouKI be able to 
ciiiidccim the law when it malfunctions. I'm simply arguing that reform of the 
legal pfiHcss, that is. changing how the administration takes place, is a hard 
business which really t^cts back ti> human beings J(ad their commitmtnis and- 
what they're prepared io do. Reform is posj^^k. Rut *>l\viously, simply get " 
tmg turned off to the law and to its administration woui i\o the job. 

Let me use a fnend ol mine as an example. When he got out of law scho<>l, 
he worked as a poverty lawyer in Texas. He had a nuiculously difficult job. 
an impi>ssible job. He had somelhinii hke l,40() clients for whom he was 
respimsible as a lawyer. Well, the degree of frustration heUjrlt in trying to do 
lusticc tor 1,400 clients was, of course, enormous, but he plugged away and 
plugged away , spending a lot of his time working < r. welfare statutes and their 
application in the state of Texas. Now, four years later, he's going back to 



Texas to argue a case before the district court in regard to an important piece 
of ueltare legislation. He ihmks he's going to \vin the case, and if he wins that 
case the ellecls in terms of the operation of the weltare svstcm in Texas will 
be considerable. But a was reallv his involvement in the process m a very 
direct wav. in a way that demanded a lol of time and energy and attention 
Irom him and enabled him to gel to a position where he knew his cases, knew 
how these laws ' lived," that enabled hnn to be m a position wheie he could 
bring about some sort ot retorm. The good laws still require committed men 
for their vitality, but some bad laws survive by themselves. 
WLB Is justice a viable goal? 

BENNETT I don t think we're co.idemned to the status quo. But I don't see 
the full approximation of justice as a real possibility either. There, I think, 
you re talking about something that would require the transformation of 
human nature. There will alwavs be partialitv as long as men inhabit the face 
of the earth V The question is what response we can make to that partiality, 
what kinds o{ safeguards we can build in so that that partiality takes the 
smallest toll. 

Justice is a V lable goal and the oniv goal oi a legal svstem but the desirabil- 
ity of the goal and the value \A om cn\>rts toward it don't depend on our ability 
to gv't there. You know, turn U around, it's like the guy nho says there will 
always be poverty, therefore, whv sho\ild we work toward the elimination of 
poverty ? Well, there mav alwavs be economic differences between individu- 
als, but the real question is. Can you eliminate truly serious, trulv invidious 
kinds of poverty in whith people don't have enough to eat and die or suffer 
trom lack ol proper nutrition? Yes. that's possible, and its approximation is 
very possible, 

WEB It seems as U)ng as we have this goal and the reality of the situation is 
such that It otten contradicts the goal, the individual, especially the' young 
student, gives up. ' " 

BENNETT That\ il 5ou set up-a kind of either/or situation, either we have 
It all, or nothing. Anything less is not worthwhile. 

WEB No He sees the contradiction, he sees that people are going in the 
direction ot the goal, but hecausa^^f human nature or because it's so lofty . the 
goal may never be reached. And that leads him to a helplessness, a feeling of 
lutslity. Wiiat happens to that t>ne individual who really wants to have an 
impact^ Talk abtnit yt»ur friend, the welfare lawver. 
BENNETT But, you see. he doesn't set himself the task ot retorming the 
whole legal system. He sets himselt the task ot retorming a little piece o\ it 
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Don't hci >our goals so high that failure ij> inevitable. Don't build defeat into 
your plan. If our .students get frustrated because they can't do the whole thing, 
then the problem isn't with^Jaw and how we're talking about law or how 
Iney're'understanding it, the problem is either with u.s or with the parents of 
these students in leading them to believe that somehow life is wjthout such 
frustrations « 

An cighteen-y ear-old simply should not believe that portent happiness and 
perfect contentedness and perfect love and perlect justice are really very likely 
i>ptions for him or for anyone else in this life. And if he does believe that, then 
the probl$;m is serious, and it is with his education. It doesn't have to do with 
the law, it has to do with his degree of exposure to and appreciation of 
experience. ,\nd I agree that most of our students are not sufficiently exposed 
to life to enable them to see the problems with those positions. 
WLB In a way , though, this generation of students is ri^ally pretty apathetic; 
Ihcy may gi e lip service to all these things, but a lot of the time theyVe more 
concerned \\\'\\ musu, inebnatioiiii and a varietv of other sensory pleasures, 
I'm wondering how sincere all their discussion about inju.tice is. 
BKNNETT { wonder about it, too. but I know that one point certainly is 
true. It you dettne a system in such a \\ay that all the individual ever hears 
about IS Its inju>tice. h*s natural response will bC to turn away from iK If you 
don't ^ugeest to him that there are possibilities for change, for reform, that 
there ate cases, real cases, that ha\e been decided according to the best and 
noblest *il principles, how will he find out? Take a student through somMhing 
like, say. the history ol Kthor unions in this country, and study the history of 
tlic law ot libel and see the history of these particular protections and how 
much blood was slicd over them. Let him see how one man, say Edward 
( oke back in the seventeenth century, was able through his career to bring 
about some very important changes of great sigmficanLC. This might turn a 
student on ag.iin or at least quahfy his tendency to turn off immediately to the 
pi>ssihilitics of reform. Create ambivalcneCx If .ou paint the picture in such a 
way that it's all dark, it's all dismal, then I'm with the students. I'm going to 
Vermont. Fast. 

\VI B But IS the answer the New York ( ity polieem.in, a graduate of 
Amherst, who tra\cls around to tt Uege campuses recruiting graduating 
seniors N>r the C ity Police F orce? 

Bl NNLTT That nu> be one answe.. sure Why not ' I think another an- 
swer may be having students rtad some impi rtant eases in the law. I have niy 
Ireshmcn (and I don't think they're th.it much ditlerent from high school 
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seniors) read some cases which lhe> reall> marvel al. You kno>v. "M) gosh, 
here v^as this gu> on the Supreme Court who reall> still preserved his decenc) 
and humanit). this Justice Frankfurter. There was this case where these police 
had brtiken mto a gu>'s house and he'd swallowed these pills and the police 
pumped the pills out. This case gt)t to the Supreme Court, and Justice Frank- 
furter said, *No. that's a violation of the decencies of civilized conduct, that 
just won't do. We just have to turn this case around, because we're not going 
to have the puhcc doing that sort of thing.' " Here was a man. this Frankfur- 
ter, who hud been a ver> successful lawyer, had been "establishment" in all 
the wavs one can be "establishment," had achieved a position of intluence in 
the coiintr>, and wht> still preserved an enormoUs degree of moraJit> of soul 
c»nd moralitv of mmd. This is something that gives people faifA. You can see 
It wiih Brandcis, vou can see it with Holmcs,ihere are ver> . ver> great men in 
the American legv.! tradition. Greatness is ^till possible. Students can still 
believe in it. 

WLB Where does law end and moralit) take over? 
BENNETT Well. I don't think one c„n draw a sharp line and sav here's law 
on this side and moralitv on the other side. First uf all. I see law as an 
expressmn^jf moralitv. I <\ot\t see an> reason to sa> that the law of contracts, 
which sa>s voii ought to tell the truth and vou must carr> through on >our 
prtMUises'. ;s ni)S the e\pressu)n of a kind of moralit> . Or to take a s'tand on 
reckles-, driving, to take a stand on cheating on vour income tax. is to take a 
stand %vhich has moral implications through and thrtiugh. so that talking about 
the adiustnient of relations of individuals in a Miciet> is talking about the 
moralit) of that society. 

What peiipic usuall> mean b> this question about law and morals (I don't 
know if It's what >ou mean) is private moralitv, that area of privacv. What is 
that area of pnvacv into which ihe law shall not intrude? 
WLB Actuallv l"m initiall> reminded of the CrtUf and of Martin Luther 
King's /.(iiYr ftipm It Ihrnwu^hitmJittl. "Both Piatt) and King said that we have 
tt)ol)ev :he laws df the land, our social aulhorit). If we rtallv believe in the' 
socielv itsclt. we cannot go against the edicts of that societv. 
BF NM IT No, that's not what thev said. Neither of those books, ihc Crito 
or lAtur from it liirnuni^hum JaiL should be read as if it were saving >ou 
should nev cr disobev the law . 

WLB But both texts seem to Dttcr Minilar interpretations of the idea of civil 
d st)bed»eiice When does one s moralitv sav vou have to distibev that law? 
Let\ go back to the student who was being dratted but whose own moralitv 
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(nia>bc this is >ou mean b> pri\alc nioralil>) said, "LLsien. ni> consci- 
ence won't allow me to participate in the army." 

liENNETT Well. I am tioubled b> the example. The tradition of civU 
disobcdiciko IS a fuller and vet iiiore exact notion than the notion that private ^ ^ 
morahtv iKcaNi^oaall) leads k\\\c \v\ disi)bev a law. First of all. the issue must 
be >erious, must be ohc which is not trivial. If.somebod) sit.s in the privacy of 
his room, and smokes some marijuana, I don't think we should call this act 
civil disobedience, this is something different, .simpl> a kind of private dis- 
obedience. 

But ctvil disobedience, fo: Martin Luther King, is when somebod> takes an 
issue that IS a public, issue of some gravitv and is LOncorned to express his 
opposition to It in a public wav st) Uuit others ma> see hi.s opposition to it. and 
expresses this opposition st) as to appeal to the conscience of the community 
to change its pi^sture Upward a particular law or ordinance, often in appeal to a 
higher law of the land. 

W LB Wouldn't vou add \\y that a willingness to accept the penalties for this? 
BLWLTT Yes. I .vould. And there are two more conditions, it .soems to 
me. First one considers the alternatives \er> carefull)— whether this is the 
wisest vvav to achicv.e the end. There's a kind of restraint here. One doesn*t 
engage in civil distibcdiencc on ever) occasion becau.se it then loses its lorce. 
Second, there has tv) be a recognitK)n that ultimatcl) one is a member of 
societv and ihat the final judgment of societv is to be accepted. It's a testing of 
one rule agamstanother rule, but the rules are alwa>s rules within societ> . It's 
an appeal ti> the communitv. but it^'s also a recognition that the community 
doe^ have jurisdiction over the iiulividual. 

As Martin Luther King said in Umr from a Binmni^fuimJad. one doesn*t 
take this stand as an individual apartTroTn sociel> but as a member of society 
who IS reminding >ociet> of another, higher moral good b> inean-^ of which 
this otfen.sive rule i.s to be measured. It's an appeal to a value that societ> has 
ahead) affirmed. And as John Silber of Boston Uni\ersit> .sa>s, the success- 
ful civil disobedient is parasitic upon the virtue of the societ> whose law he 
opcniv chsavows. King disobe>s a particular ordinance in Alabama, he says, 
not simpiv because it's unchristian but because it's unconstitutional and be- 
cause the United States is suppi»sed to be on the line for equal rights. What he 
does bv his' act here is to ask the community to examine this ordinance in view 
of the protections *)f the Constitution, which should vitiate the operation of 
ihis particular ordinance. The Constitution is the higher law. 

And, just to sa> something else about this point of accepting punishment. 
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King \Mlhnglv goes lo jail for violation of ih'is ordinance— not onl> willingly 
but triumphantly. This is a lesson, it seems to me, that people who ask for 
amnesty have not uivJcrstood at all, that real strength ma> lie in beilig 
punished and inumphantlv accepting it— here is the moment, the cutting edge 
of the sttuatuJii. the moment when, the coinmunit> is to be embarrassed b> 
your imprisonment. 

WLB Do you see cimI disobedience, as King defmes it, as a powerful way 
of changing bad laws? 

BENNETT 1 did then, and \es it still mav be. when used sparingly and 
correctl) aiiJ in a discriminating fashion. Tm ifraid right now we ought to 
have something like a moratorium on it because the thing has lost its effect, 
it's been so badly misused bv man> who didn't satisf> the conditions King 
mentioned: self-restraint and moral seriousness. 
WLB Then it ceases io be civil disobedience, by vour definition. 

But 1 still s\mpathi/e with the student's feeling that the law is somehow an 
abstract power, a sort of monolith, i *'The>." that he just doesn*l have any 
possible influence on. That seems to be the feeling of man> of m> students, 
BENNETT WcIL if it's historical ev idence of progress thaVs needed, there 
are books to read. Or take a look at the last fift> years. You can be given a 
hundred and fifty important pieces of legislation which have had a profound 
and positive effect im thi> societ>. Do >ou want indj\idual examples'? You 
can borrow my friend, the welfare kiw>er, or my brother, a conscientious trial 
lawyer. Or Uurow some law students. And if the student still sits there and 
savs he wants to think of the law as a monolith, well, pka>. he's rio longer 
open io evidence. If the question is whether an>thing can be done to bring 
torward new arguments and ideas, the answer is >es, things can be done. But 
can you as a teacher pv'rsuade all your students of the truth of that'? The 
answer IS no. Some of vour students, 1 have to believe, will be invincibly 
stubborn on this point, and there's no esidcnce in the world thai will change 
them That's to remind the teacher of something he should have always 
known, he can't educate all his students. He can onl> make his best effort, 
WEB Let s be more specitlc. How would >ou go about presenting a case 
for I he law in a hi^h school classroom? 

BliNNETT Well, there's a varietv of wavs it can be done. One wa> is to 
start with something current, verv topuaL something that people are con 
cerned with-- something like the right to privacy, or the pornographv cases. 
Talk about a particular case that >ou read about in the newspaper, and then go 
and read some other cases thai were relened to in the newspaper stor> so you 



'35 



gel a liulc somelhing of the history of this particular problem. 

Students do a lot of talking about the right of priVac), but can they explain 
It.' . ^ start oft b> asking. "Where dws the law get this nojioh of the right to 
privat) an>wa>?** You give them a specific la\> case to work with. And you 
go back and read a little bit of the histor> of the law of privacy. Now, this 
might sound \er> dull, but reall) the sort of things that have happened aren't 
dull at all. You could use a number ol cases here to show the evolution of the 
law of privdcv in a \va> in which I think students could be very interested. 
These da>s, people talk about the law of pnvac> and the right to privacy as if 
It had alwa>s existed i?i the law , but that's not the wa> it is. It was really about 
I90{) that this thing started io get some attentlo^n in this country. 
I've found students really enjt)> reading the material relevant to this notion 

. oTprivac) in the law. One of the important moilients canfe sometime in 1902 
when a lad> was walking down the street and had her picture taken by 
st)mebod>. A few weeks lat$:r she walked into a grocer) store and found new 
cereal boxes with her picture on them, labeled "So-and-So's Cornflakes/* 
Well, she didnt like the idea of having her picture plastered all over groceries 
all over the n)untr> . so she tned to bring legal action, and the lawyers arguing 
in her behalf argued that the right to privacy had been violated. This was 
Rvberson \ , fioi, luster folding Box Co. The courts didn't know what to do 
with the case because the) couldn't find much about a right of privacy in the 

^common law traditii»n ot law. Is this a propert) right? No. Do you have some 
sort of right in >our own person, in >our own image? Thc> puzzled about it, 
and the case inspired a lot of reaction. People started thinking about it, 
worrying about it. 

About two vears later, a vcr> similai thing happened,. recorded in the case 
Paxcsuh V. AVu Ens^hind Life Insuraj(ue Company. In Georgia a man had 
his picture taken and opened up the newspaper one da> and found his picture 
and a caption sa>ing "So-and-bo Did Not Bu> His Insunmce from Our 
Compan>." Next to his picture was the picture of a very >oung, handsome 
fellow who had bought insurance, whereas the fellow in question looked 
bedraggled and not ver> attractive. Because these pictures were being plas- 
tered all over the newspapers all over the country, he felt that a right had been 
violated. Bv then, the judges and law vers, given more time to think about it, 
decided that there reall) was a kind of right of privacy, a right which was 
difierent trom a propert) right and diflerent from other sort,s of personal 
rights, but bv a kind of blending ol rights whicfi alread) existed, one could 
find a right of privae) , 
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WLB For vxaniple, couU >ou begm \\ilh the teacher froin Sheboygan, 
WiNconsin, v^ho was fired and ended up committing suicide because of an 
mvasion ol his privacv »' That reLCUcd large media coveraue a couple of years 
ago. ^ , ^ 

BENNETT You mighl start there. Viw not familiar with all the lacts ol that 
case. But in dealing with an> case, if >ou're talking about the law, the first 
point >v>u have to make to vour students is that*a right of privac> simply isn't 
what those words conjure up m thetr mmds. It's what law has decided on the 
basis of past dccisiAis are the boundaries of this right. This is wh\ I^hink the 
historical mqu»r> makes sense. Then we begin to see some familiarity with 
these cases. The point 1 want to make here is that these cases are interesting, 
and some are kind of funny, too, in a way. 

WLB Historical inquir> seems to suggest the precision of definition that 
yi>u were talking about bOTore. 

BENNETT Yes, that's a reall> interesting aspect of the law. People say, 
you know, that the law is basicall) conNervative, it's concerned to conserve 
what it hai> alread> laid down and io make what it has alread> said operative 
ionhc future. And the complexitv of "the law teaches an important lesson: the 
law trequently turns to the past, and, interestingly enough, the conservative 
instinct IS quite pri»gressi\e. That is, >ou use the past to move forward into the 
future Here's this right, sa>, in the Ninth Amendment or the Fourteenth 
Amendment, which lies dormant i\n a number of years and thcji for the sake 
ot progress, for (he sake of the future reform, law>ers turn to this past, to 
soi^iething which was operative a hundred >ears ago but might have been 
forgotten, and appiv it m this present situation for the sake of future progress. 
WLB But they chabged the context, 

BENNETT The context always changes. This is a way law has always 
t>perated Probabl> one oi the most important moment.s in the history of law 
took place 111 the seventeenth centur>, when Edward Coke challefiged the 
supremac) ol the king m regard to certain matters and said that Englishmen 
were governed by laws and not by the king, that the king, like other English- 
men, was under Ciod and the law. For his argument he went back to the 
thirteenth ceiitur), back to Magna Carta. 

Who are the conservatives here and who are the liberals? Well, it's hard to 
figure out The king appears to be the liberal here Coke treats hirn as the 
libvral who\ Irving to adopt a piece of wild-e\ed progressive legislation, or 
what he thinks is progressive legislation, but Coke puts himself in the posture 
of a conservative saying we're trvmg to restrain him in accordance with the 
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law of the ihirlccnih ccnlur>, vvhith sd>.s no free man j»hall be imprisoned 
without due process of law. That refers to the Uw's and not to4he king's 
power. So C oke puls huiisclf m **ie position of being respectable and conser- 
vative and sa>in^, "I just want to Jo what we've a1wa>s done, 1 just want to 
be consistent." He makes the king look as though he's taking libenies that 
reall) dont belong to him. This has alwa>s been a weapon oljthe lawyer. 
These are things students should see. 

WLB Last >ear at our school, we had a course that used the c\ise method to 
s investigate issues like pri\acy, di\orce. and propert\ rights, iiy\t\^ through 
lavfto get at the question of authority . Do >ou think ihat this t>pe of semester 
course IS the besf wa> of teaching high school seniors about the law?" 
BENNLXT I don't lean toward a course on/Uaw" o»"legal rights." Lreally 
iilye the thematic approach. I like the idea of pursuing some issue like ""author- 
it>" or Y^iluenship" and then, talking about law. sa>, if >our course is two 
semesters long, for four wee\s or m\ weeks, and within that talking, about 
some v)ther single themeTikc prf\ac>. which we were just talking about. I like 
that because I think one thing that we don't do sufficicntl> in our educational 
svstcm IS show the mterdisciplmar> character of useful knowledge, show Ihat 
kno\ ledge is not compartmentali/ed but thatjt m^)Kes all the^ disciplines dt 
oiicc. Law IS a hicc example because it is so interdisciplinary itself, butstlllt ? 
wouldn't- want to talk abo^t law~^ and block off alt the other kinds of iriquiiies ^ 
that might take plate. ^ - ' 

Therefore, I think, pursuing problems under the theme of something like 
the question of authoruy puts m proper perspective the place and function of 
the law. You see, I'm concerned to talk about the law, but Tni very much 
concerned to talk about the limits ot^the Kiw . One wa> to surest the limits of 
the law IS to suggest that this is only one'of the things that nian\Ws, one kin'd . 
of activitv in which he's involved, one kind of expression of who he is, and 
that there^are other kinds_of expressions. 

I nnght w^int to divide an> such course into three parts. F^irst. let's say we're 
going to talk about the authority of the world of nature, the limits nature , 
imposes upon us. Here I mighf^se an ecology theme, which would be a good 
way to start Ijecause tl^e studentsare interested. W4iat's imposed oivus by the 
facts of biology .* By the facts of the world we live in? Raise the concept of 
limit here, of natural hmit. Then I might want to move on to the limits 
imposed upon us by very essential aspects of our nature. Here I might want to 
talk about what philosophers, psychologists, theologians, writers have talked 
about— things like sin, original sin, ego, id. ()assion, rationality. 



38 



irrationality— The liniUs, the authority, of Lertain ^speits or ingredieirts of the 
self, then, as aajiuii element, I might \vam to talk abiW^the place oWii^tUu-'* 

•fions and their aulfionty . This \vtfuld be.a^perfcctfy good place to talk about^ 
the lauf The.reason Kd \vant to do that is that I don't think. theja\\ should hi-;; 
held up here as something totully separate, because it isn't something sepa- 

Talc. The limifafijons of biolo^v_ have thcr effc^Ltson the-law. and the limita- 
liions impo'sed by human nature UseirT<bv'iouj*ly have their implications in law, ^ 
so all Ihe^cHhuigs pretty much have to he seen together, I 'think that's a 

.i^asonaW way to, go about it. - . ' f >^ 

WIcB ^ Could youcxtecrd this-Lourse to include the authority of other institu- 
tion's, hk* the fUmily or tho^u'liotil? * ' ' 
BENNLTT \'The lamiiy"1s a really^mterestjtg place- toStart in terms of 
pursuiog'these tfiKcO^ipics/because the family i< tied together by' certain 

^biological hmtlatVws and Londition^s, It's also lied together by \irtue of cer- 

•tilin other aspecls of human nature. For example, we talk about the need for 
nurture from ^.parent.' And the- family also has its legal impliciUions anil is a 
legal en'lity , Family law, is one i)l the most mteresting^mJ tantalizing area\ of 
law that there is. Under this, you raise problems about\livorce, abortion: and 
issues like that, * -\ 

WLB^' Whai^pmbteni>^ijU*xj)ertise^^iies this raise*:^ WlV talking about a' 
coipe which tall^vs aboift natural authority, individual and personal authority, 
.^nij institutional authority, Wiat k!%Ki of expertise are you dCMiianding of 

, BENNB First you recogni/e that wliat ydu're dojng in this couIj^c is.not 
tr.ymg to trim peiNple to be biologists or lawyerC, What you're trying to do. as 
a teacher ot die humanities, is raise these important questions, these pervasive 
questions. What sense arc we to make of oursL^lves and the human condition ^ 
How do things like institutions .and legal processes aid 'Or inhibit self- 
realization? What limits are imposed upon fulfillment by inir biological na- 
ture, by law. and by our own egos: 
I don't think -one needs jimich more expertise thyn .one's students in this 

' arca.^Vhelher you can understand the legal case, the fact that il starts off by 
saving "yvtiiion by writ of somethihg'from appeal by something, etc., etc 
doesn't uu\{(cT . You can look up tlie language if you want, but you don't really 
have to. That's iiot what wc>e after. \Ve"re-after getting people to think more 
on'sciccted issues, .md the developitient of moriO^r^^isoning is more important' 
than^the development ot a legal vocabulary. 

" WFB Do lawyers always resort to a legal vocabulary? 
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BE^^NETI' Yes. lawyers use iHis strange language u lot uf the (ime. Some- 
limes it seems as if they're jntendifig not to be understood*. ' ^. 
WLB I 'Was juu wondering whj;thcr this wtjuld be a perfect exanlf)le of an 
mterJi-sciphnar) amrse, >v)ur ecolSgv section might be handled by the science 
departmein^. . . ; . , ^ \ 

BENNETT^ I don't go along with that. The Question, say the question of 
authvjtrjty or the question of privacy, is an interdisciplinary questlDn with a lot 
of features to it. The indiMdua I teacher should be Loncerned with all of them*. 
Otherwise the students will say, '*Look, I Mt here and 'listen to all these 
MsiU)rs, but you only pv)p^ in 'occasionally . You're telling me Tshould be 
interested in all aspects of it/but arenlt you? Why, area t yoii here all the 
lini^:?" ♦ * . ^ ' 

I can see calling in sv)mev)ne for a partiLuhar lecture, single jihot, or nlay^e 
twv) shots, but I think there's go^tv) be one teacher there, guidijPg U^ to be sure 
that the ev^urse has continuity. " ^ ■ , * ' • 

WLB Do you feel that just about every teaoher*1ias the confidence and 
cimipetencc \o deal with an iftterdisciplinary anirse? ^'ou may be able to deal 
with'it, but ean he? ' ^ * ' • 

BENNETT Many can, if they can deal with tljeir students, if ^here*s a 
degree v)f trust, IH tTiiey don't try to fakejj, and if they're rc'jM^nably ^5i1ipe- 
lent.iOne thing the teacher shouldn't do is pv)se »ts an expert biologist>»a . 
law>jgr, and an expert in family, relatie)ns and make success ^contingent upon.* 
ihe/ichievement of that bU|ff. /* ' ^ ^ 

W.LB But he certainly can make comments abv)Ut matters outlide his disc^ 
line.N J ' , ♦ , 

BENNETT Sure he can. But his question alwa>s in the teaching' of this 
humanities course is. Okay t,yv>u heard that lecture oi \ <m read that book> now^ 
what's the significance of it ms a-\tMntf x^uestum we're asking? That he^oughV' 
to be able tv) do. . ' , , 

WLB Sv> you see this idea o\ the authority of law as just one smaH partof 
\our course? 

BE.NNL FT Yes, because law is just ooe part of thc.humatlities and of life. 
It's no{ \ery small, it's gv)t its place. I tell my stuvlents we're talking about rtt^*' 
and law is important, but it\*»u»t the most important thinj:. Personally, I thifik 
the quest ii)iyabv>at what or wluwn vine should worship, if anything, is every bit 
as inipv»itant as the quest^m abv)ut the right tti Wi)rship. And once you decidy 
that yv)U h\c in a sviciety ot law, and law is necessary, yourvstdl have to.xfecidc 
on the pfirticular shape ot yv)urWn hie. And laws may not be very helpful in 
that quest > , 

J s. 
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In Mime Vr i>s. then, law helps pco[>le do uh*il Ihev want, live out their Vwcs 
in the wa\ thc\ want. The best notions of uhat a society should become or 
uhat human Itle should become realK are something the law will Hot c\'tme. 
The First Amendment in part sa>s. basieally, that except in some extreme 
situations. \ou can and thmk and read and talk about whatever you like, 
but It docsn t tell > ou uhut \o think. As I have said to my students a n|mber of 
Unies, the Km may be a necessary condition tor good life in Society, but it 
docsn.t tell you enougli about the individual good life. It doesi/t tell you what 
you should do with that life which it protects It tells you : nu have a right to 
speak freely . but it d^vsn t tell you what to say . It telK you you have a right to 
worship, but ii doesn't tell you whom or what to worship. And those defini- 
tions and those ideas, it seems to me! have to come from our writers, poiui 
clans, philosophers, theolojjians. and even from our lawyers, out of court 
— but from some j ice other than the law itself. 
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Bibliographical Note 



As the argumcnl suggest, the best material for introducing students to law 
is the case law itseU". To find suitable cases the teacher should gain the use of 
a lawyer friend's library or acquaint himself with a law library if there is one 
nearb>. But even these measures are not required in order to gain access to 
plentiful stores of case material. Many casebooks used in the first >ear of law 
school are pcrfectl> adequate and contain much useful material, especially 
casebooks on torts, contracts, and criminal law. The teachers can buy or 
borrow used copies and flip through these books to find interesting cases for 
use in a varict> of courses. In addition to .such professional compilations there 
arc now man> useful paperback collections of law cases designed for the 
nonprofessional. Several urgani/ations put out useful materials of this sort. 
The Lan in a Free Sonety materials, put out by the organization of the same 
name in Santa Monica, California, are thoughtful and well organized. Also, 
materials and sound advice are available from the Special Committee on 
Youth Education for Citizenship of the American Bar Assoc.ation in 
Chicago. Other useful collections of cases in books that should be avaiUbIc 
from local bookstores are Philip Davis, Moral Duty and Legal Responsibility 
(New York. Appleton-Century-Crofts, 1966, paperback) and a fine collection 
of cases on constitutional law, Robert E. Cushnian, Leading Constitutional 
Decisions (New York. Appleton-Century-Crofts, 1966). If the teacher wishes 
*to begin by examining the cases cited in this conversation, they are Brown v. 
Board of Education 347 U.S. 483, 74 S. Ct. 686, 98 L. Ed. 873 (1954); 
M/ram/av./lrwm/384 U.S.436,86S.Ct. 1602 16 L. Ed. 2d 694 (1966); 
Pavesich v. New England Life Insurance pK 122 Ga. 190, 50 S.E. 68 
(1905); Roherson v, Rochester Folding Box Co. 171 N.Y, 538, 64 N.E. 442 
(1902). 

For the histor> and social studies teacher, law cases can frequentl> high- 
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light the period under consideration, and the student will find that reading 
about the thoughts, adventures, and experiences ol lawyers in exciting times 
can prove very interesting. Catherine Drinker Bowen's two excellent studies, 
one iA Sir Edward Coke. The Lion and the Throne (Boston, Little. Brown, 
1956), and another of Justice Oliver Wendell Holmes. Yankee From Olympus 
(New \ork. Bantam Books. 1943). are among the best in this category. Both 
of these books are long, but ft^r the interested student they can be very 
engaging reading over a Christmas or spring recess. In addition these books 
can be referred to or read fnim m part to stimulate general class discussion. 
Landmark historical cases rctLfred to m these books can be kxated and copies 
can be made for the class. 

Another excellent st)urce tt) use when it is available is Zechariah Chaltee's 
two-volume paperback Dinumtnh on Fundamental Human Rights (Clinton, 
Mass.. Atheneum Press. 1952). One hopes for greater availability of this 
first-rate ci^llection tif histt)rical documents, castas, and notes^'ln the same area 
ot interest, of course. The Federalist and the Constitution are essential read- 
ing lor students of law and society . One can hardly claim to be knowledgeable 
about the American legal system without some grtiunding in the documents 
containing our fundamental law and the philosophy behind it. 

Commentaries and essays on law do not in general sqrve as well as case 
studies tor the student wln) wants to get a sen>e of the operatiiin of law aild for 
the teacher vfho wants to sharpen the moral judgment of his students, but if 
perspective on law and its place is sought there are a few exceHent guides. 
Paul A. Freund's The Supreme Court of tht United States (Cleveland: Meri- 
dian Books. I%l» contains seven thoughtful essays on the "business, pur- 
pose, and performance" of the Court. Freund's On La\y and Jitstice 
^Cambnd^e. N*ass.. Harvard Umversity Press. !96H) considers matters of 
consiitutumal law and the theorx : justice and also co ntains several inspiring 
essays on selected Supreme Court justices, If a book on jurisprudence is 
soutiht. Lon Fullefs The Moralit\ of Law (Mew Haven. Yale University 
Press. I9W) IS a good philt^sophica! discussion of the nature of law. It is 
lairlv read.»hle and not ?oo dilllcult for bright high school students. An excel- 
lent miroduction to the dilferent subjects of law is Talks on American Im'\ , 
edited bv Harold Ikrman (New \ork. Vintage Books. 1961). This is aseries 
ot lectures on American law lor foreign students, hut as with the other books 
this boi>k should be supplemented with some case studies 

Ol course, ncwsp.ipcrs and magazines contain stiiries and articles about law^ 
case ., th: courts, and the lej?al prolession Such items can be very useful lor 
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beginntng an mquu> mio lavv and legal inNlilulionN. Also, teachers often are 
asked about student rights and revponsibihlies. issues t f academe freedom. 
First Amendment rights lu the svhools. and other matters that ma> be at issue 
m the teacher's own school. The American Civil Liberties Union publishes a 
number 4if euellem and helpful booklets as general introductions to the law in 
these sensitive areas. Teachers should write to The American Ci\ il Liberties 
Union. 156 Fifth Avenue, New York. New York lOOiO for a hst of titles. 

Fmallv, m regard>to the use i>t the case material m the classroom. I would 
onl> a^that the teacher should not hesitate to alter the cases and change :he 
facts if It IS appropriate to so shitt the focus of inquirv to raise further 
questions. It is more important to use this material imaginativcl> and ere- . 
ativelv thaR to always be on guard to be true, pharisauallv, to the sometimes 
technical and nbscure presentation an editor or compiler ma> offer. For a 
time, the spirit and not the letter of the law will be more than sufficient. 

WJ.B. 
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